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DOCKET FILE COpy ORIGiNAL

Before the

PEDlRAL COJDItJRICATIONS COMMISSION

washington, D.C. 20554

Ot O

'.

RECEIVED

NOV 19 \995

In Re Applications of

TRINITY BROADCASTING OF FLORIDA,
INC.

For Renewal of License of
Television station WHFT(TV)
Miami, Florida

GLENDALE BROADCASTING COMPANY

For Construction Permit
Miami, Florida

To: Hon. Joseph Chachkin
Administrative Law JUdge

)
)
)
)
)
)
)
)
)
)
)
)
)

MM Docket No. 9if

BRCT-911001LY

BPCT-911227KE

OPPOSITION TO
IIOUI8TID BULING BI OBDIB or WITNISSI8

Trinity Broadcasting of Florida, Inc. (IITBF"), by its

counsel, hereby opposes the requested ruling concerning order of

witnesses sought by Glendale Broadcasting Company ("Glendale")

in its "Response to Witness Notification" filed November 18,

1993. In support hereof, TBF respectfully states as follows.

A. Baokaround

1. Proper resolution of the order of witness presentation

must take account of the significant differences between the two

parties' situations in terms of evidentiary burden and direct

case initiative.
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2. On the Trinity Broadcasting Network and National

Minority TV, Inc. qualifying issues ("Trinity Issues"), while

Glendale has the burden of proceeding, ~ has the burden of

proof.1/ TBF, on the direct case exchange date (November 12),

submitted direct case written testimony from 16 witnesses on the

Trinity Issues (TBF Exhibits 101-116). Glendale, on the other

hand, submitted no testimony (merely documents) and gave no

notice that it would call any adverse witness as part of its

direct case.1/ Having left the direct case initiative entirely

to TBF, Glendale later simply noticed all of Trinity's direct

case witnesses for cross-examination.11 In short, while TBF is

offering direct case testimony under the Trinity Issues,

Glendale is not.

3. On the Glendale qualifying issue ("Glendale Issue"),

TBF has both the burden of proceeding Arul the burden of

proof .il TBF, on the direct case exchange date, submitted

deposition testimony from two witnesses (Edward Rick, III and

Barry L. March) and gave notice that it will call four other

persons (David A. Gardner, Harold Etsell, Jr., Lee H. sandifer,

11 Hearing Designation Order, FCC 93-148, released April 7,
1993, !54.

11 ~ Letter of John J. Schauble dated November 12, 1993
(copy appended as Tab 1).

1/ ~ Letter of Lewis I. Cohen dated November 16, 1993 (copy
appended in Tab 2).

i/ Memorandum Opinion and Order, FCC 93M-469, released July
15, 1993, p. 8 (ALJ).
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and George F. Gardner in that order) as adverse witnesses as

part of its direct case under that issue.~/ Glendale submitted

direct written testimony from only two witnesses (George F.

Gardner and David A. Gardner; Glendale Exhibits 208 and 209),

then later noticed TBF' s other direct case witnesses (Rick,

March, Etsell, and Sandifer) for cross-examination (~Tab 2).

4 • Now, although Glendale has offered no direct case

witnesses under the Trinity Issues, it asks for the right to

dictate the order in which TBF presents its direct case.

Alternatively, Glendale urges that if Trinity is allowed to

control the order of witnesses under the Trinity Issues,

Glendale must have the right to control the order of witnesses

under the Glendale Issue. The common principle, says Glendale,

is that each party would control the order of witnesses on the

issue(s) specified against that party. According to Glendale,

"consistency" requires such a procedure. Response to witness

Notification, p. 3.

B. ArgJDl'Dt

5. Glendale's proposal has no merit, because it ignores

the very important procedural and practical differences between

the parties' respective situations. It is preposterous for

Glendale to suggest that it control the order of witnesses under

~/ §§§ Letter of Nathaniel F. Emmons dated November 12, 1993
(copy appended as Tab 3).
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the Trinity Issues when none of those witnesses are part of

Glendale's direct case. RI The only direct case witnesses are

TBF's witnesses. Although Glendale had the burden of

proceeding, it chose not to meet its burden with witnesses.

Hence, it cannot now claim the right to specify the order of

testimony. That right clearly belongs to TBF as the only party

offering direct case witnesses under the issue.11

6. with respect to the Glendale Issue, there are several

compelling reasons why the order of witnesses is properly a

matter for TBF, not Glendale, to decide. First, on this issue

(unlike the Trinity Issues) TBF has the burden of proceeding.

Second, unlike Glendale on the Trinity Issues, TBF has met its

burden of proceeding on this issue by presenting direct case

witnesses (six of them); it has not forfeited that field to

Glendale. Third, TBF' s direct case under this issue encompasses

§.! On November 16, after the direct case exchange date,
Glendale noticed for "cross-examination," among others,
several persons from whom TBF submitted no testimony. ~
Tab 2. TBF has opposed Glendale's effort to "cross­
examine" those persons. ~ TBF's Opposition to witness
Notification, filed November 18, 1993. Even if the
Presiding JUdge requires those persons to appear for
"cross-examination," however, they would not be Glendale
direct case witnesses, since Glendale did not designate
them as such and call for their appearance on the direct
case exchange date.

1/ In other words, and simply put, Glendale has only asked to
"cross-examine" TBF's witnesses. By definition, "cross­
examination" occurs only after the sponsoring party has
presented the witnesses for direct testimony. The
sponsoring party thus determines the order in which the
direct testimony is offered, and the cross-examination then
proceeds in that order.
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both of Glendale's witnesses (plus four more), whereas

Glendale's direct case omits four of TBF' s six direct case

witnesses; under these circumstances, to let Glendale decree the

order of testimony would be to let the tail wag the dog.

Fourth, under the normal practice of following docket order, TBF

would present its direct case first and in the witness sequence

of its choice.

7. Apart from these significant procedural considerations,

all of which support TBF's position, a paramount concern is the

development of an organized and understandable hearing record.

On the Glendale Issue, TBF strongly believes that its proposed

order of witnesses is very important in that regard. The focal

witness under the Glendale issue is George Gardner, who is both

the controlling principal of Glendale and the person who signed

the FCC applications that contained allegedly false or

misleading statements. In TBF' s view , it is essential that

before George Gardner is examined on what he knew and when he

knew it, all of the relevant background facts and circumstances

be established on the record. otherwise, much of the

examination of George Gardner will take place in a vacuum, and

the record will materially suffer. Moreover, without benefit of

having first heard the full background of relevant facts and

circumstances, the Presiding Judge will have limited ability to

gauge credibility and demeanor as George Gardner testifies. It

is clear from discovery that many of the important background
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facts must be established by other witnesses, and that is why,

in the interest of an orderly record, those witnesses must

logically be heard first.§/

8. As a final matter, in the absence of compelling

countervailing considerations, the party having the burden of

proof should be entitled to present its direct case witnesses in

the order it believes will best meet that burden. The burden of

proof is already an evidentiary disadvantage for the party

bearing it. It would be plainly unfair to saddle that party

with the double disadvantage of not only having to prove the

case, but having to prove the case on terms dictated by the

opposing party. Here, TBF has been assigned the burden of proof

on both the Trinity Issues and the Glendale Issue. Glendale has

the burden on neither. This alone requires that Glendale' s

proposal be rejected and that TBF be allowed to decide the order

of its direct case witnesses under both issues.

§/ In this respect the Trinity Issues are materially
different. As the Hearing Designation Order makes clear
the focal point of those issues is the role that Mrs. Jane
Duff has had as an employee of TBN while serving as a
Director of NMTV and the key principals I state of mind
concerning that role. (See TBF Exhibit 101, pp. 61-70.)
Thus, the background and circumstances that are most
relevant to these issues are the very facts of Mrs. Duff's
role, which TBF logically proposes to present first through
the most knowledgeable witness, Mrs. Duff herself.
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c. Copolusion

9. In sum, there is simply no reasonable basis for

adopting Glendale's suggestion. Glendale presented no direct

case testimony under the Trinity Issues and (compared to TBF)

only limited direct case testimony under the Glendale Issue.

Glendale does not have the burden of proceeding under the

Glendale Issue and, more important, does not have the burden of

proof under either issue. Moreover, under the Glendale Issue,

development of an orderly hearing record for a full

understanding of the testimony requires that George Gardner

testify last (as TBF specified in its direct case exchange)

rather than first (as Glendale would have it). For all of these

reasons, the sequence of direct case witnesses under both issues

is properly for TBF, not Glendale, to decide.

10. If (and only if) the Presiding Judge does not agree

with this position, then TBF would concur with Glendale's

suggestion that each party control the order of witnesses on the

issue(s) specified against that party. Response to Witness

Notification, p. 3. This would be required not only because of

the compelling logic of the order of witnesses TBF has presented

under the Trinity Issues (note 8 supra), but for the practical

reason that TBF's witnesses must travel cross-country to testify

and many travel arrangements that have already been made would

be difficult to change. However, for the reasons indicated, TBF

respectfully submits that the proper course would be for the
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witnesses under both the Glendale and the Trinity Issues to

appear in the order set forth in TBF I s direct case exhibit

exchange.

Respectfully submitted,

TRINITY BROADCASTING OF FLORIDA, INC.

By: ~ 5.-. \)u.mno.. m
J~DUnne III ~~~

May & Dunne, Chartered
1000 Thomas Jefferson street, N.W.
suite 520
Washington, D.C. 20007
(202) 298-6345

BY:~~'~
Nathaniel F. Emmons
Howard A. Topel

MUllin, Rhyne, Emmons and Topel, P.C.
1000 Connecticut Ave. - suite 500
Washington, D.C. 20036-5383
(202) 659-4700

November 19, 1993
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LAW OF"F"ICES

COHEN AND BERFIELD, P.C.
BOARD OF" TRADE BUILDING

LEWIS I. COHEN

MORTON L. BERFIELD

..JOHN ..J. SCHAUBLE

VIA HAND DELIVERY

1129 20TH STREET. N.W.

WASHINGTON, D.C. 20036

(202) 466-B565

November 12, 1993

TELECOPIER

(202) 785·0934

Honorable Joseph Chachkin
Administrative Law Judge
Federal Communications Commission
2000 L street, N.W., Room 226
Washington, D.C. 20554

RE: Miami, Florida Television Proceeding
MM Docket No. 93-75

Dear JUdge Chachkin:

On behalf of Glendale Broadcasting Company, we now
submit a copy of its written direct case pursuant to Your
Honor's Order, FCC 93M-674 (released October 26, 1993).

Counsel for the other parties to the proceeding are
being served by hand with copies of these exhibits.

Should you have any questions concerning this
matter, kindly communicate directly with this office.

Respectfully submitted,

John J. Schauble

cc: ~oward A. Topel, Esq. (via hand delivery, w/encl.)
Colby M. May, Esq. (via hand delivery, w/encl.)
James Shook, Esq. (via hand delivery, w/encl.)
David Honig, Esq. (via hand delivery, w/encl.)
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202-'785-0934 COHEN IS, BEP.F I ELD PC

COI-I£N AND BI:RF'IEL.D. P.C.

IIlUAl(U U~· I "''''l't. BUIl.DING

296 P02 ~JiJl.) 16 '93 13: 36

L.£WIS I, COHEN
MORTON L.. at"rl£L.D
.,JOHN oJ, SCH,t.UBL.1:

IIlte 10TH STREET. N.W.

WASHINGTON. D.C. 20036

(ZOZ)4ClfS-e5CHi

November 16, 1993

'r~L.~CO"llfI

(201) '85·08S.

Honorable Joseph Chachkin
Aaa1n1strative Law JUdqe
~'ederal couunications Coulssion
2000 L street, N.W., Room 226
washington, D.C. 20554

RB: Miami, Florida Television Proceedinq
MM Docket No. 93-75

Dear Judqe Chachkin:

Glendale Broadcastin; Company (Cnanda l.) now
requests that Trinity Broadoastinqot Flor.i.dll, TnC!. (TBF)
make the tollowinq witnesses ava!Jabl. fnr nross­
examination at the hearinq sehAdulAd t.o commence on
November 29, 1993:

1) Michael S. Iv.r.~~

2) Ter••• Robin Downing
3) Lind•• C. Dressler
4) Chri8topher A. Hol~

5) P.arl Jane Duff
6) Edward Vic'tor Hill
7) Armando RQmire8
8) Paul P. crouch
9) CClby M. Kay
10) Phillip David EapinoZ4
11) Phillip Russell A9uilar
12) Nurman G. Juggert
13) James G. MCClellan
14) Christopher F. warner, sr.
l5) Sh1robu saxuarai chrisman
16) Brian K. Mitchell
!7) Timothy Greenr1d9_
18) En xounq park



202-78S-0934 COHEN 2. BERF I ELD PC

Honorable Joseph Cht:lf,;hk.J.n
November 16, 1993
PCl9- Two

19) Mora MOOonal~

20) David Scott Morris
~l) Bdward RiCk, III
22) Barry L. Karch
23) Allan Brown
24) Terrence)J. Hickey
25) Phillip A. Crouch
26) Warren Benton Miller
27) George Horvath, Jr.
la) Matthew Crouch
29) Charlene Williams

2% P03 t-jOI) 16 '93 13:36

The first twenty w;tnAAAA~ are .pon.o~. of wri~ten

direot ca.. ~.t:hJlnny off.r.d by TBP + liz' • 2V.~ett, Xs.
Downinq, MR. Dr9ss1.r, anet 1Iz'. Helt have offered
t:,.IItillony concerning '1'D'. claim to a r.:\ewal exp.ot.ancy.
The n.xt: .ixt"en witn••••• listed bav. otterO<1 t.oot.iaony
relating to the qualifications ieouoG ~p.cifi.d Against
TBP. In t.he ca•• of Phillip Ru••ell .Aguilar, the
test.imony beinq offered is ~. transcript of hi~·

d.po.ition.

'l'SP' hae ottered port.ion. of the depoaition t ••tmony
of Heaere. Rick and March (~8r Bxhibit. 201 and 202).
The Mel•• Media. Burea.u haa offered aL'L'ia«v1tllt ot Kr. lUck
and Hr. Karch as exhilJit.» (MMB Exhibits .540 an<1 541).
Glend~le r_qu••ta that Tel and/or the xass Med1a Bureau
make Mr. Rick an" Mr. Marcn available for cross­
examination.

Although the last sixper.ona identified above are
not sponsoring written direct aase testimony to be
ott.rea bY TlF, their te.timony ia clearly relevant and
as officer. and/or employees of TBN or NM'l'V, they should
be required to appear for cross-examination. Charlene
Williams has just retired frOD TBN, and it is urqed for
purpose of requiring her testaonv, she shoUld be treated
.s a TBF employee.

Allen Brown is an officer of NMTV. He is a
signatory to an Aqreeaent to Provide Business Servic.m
entered into between Trinity Broadeastiner Network 8nd
NMTV. He also has been a signatory to various NMTV hAnlc'.
acoounts. His d.eposition reflects that he h8& knnwl p.ciC)@



202-7815-0934 COHEN 2, BERF I ELD PC

Honorable Jo••ph Chaehkin
Novemb.r lG, 1993
Page Three

296 P~<1 NOU 16 '93 13:37

of tacts which are relevut to tn. d.esignateCS i.auas
against '!'BY.

Phillip crOUCh haa been an ott'icer of NKTV. He has
been a signatory to variousNMTV bank accounts. His
deposition ref~8ct. he has knowledge of facts which are
relevant to the designated i.sues against TBF.

Phillip Crouch has been an officer of HKTV. He has
been a signatory to various lDfTV bank accounts. His
deposition reflects he has knowledqe of facts whion are
relevant to tha designated issues aqainst TBF.

Matthew Crouch has b.en an officer of NI!TV. He has
been a signatory to various NMTV bank acoount.s. Ri~

deposition reflecta that he has know1edgA of facts which
are relevant to desi9nAt.~~ i~~ues again.t TIP.

Charlene Wi 11 ; lI'11U~ hag M.n an offieer of HX'1'V. Shea
haa baen ~ Aiqnatory of various NKTV bank accoun~s. Her
dA[Jt"udt:1on rllPtl.et. she hati1 knowlecSq. of faota whiQh are
r~levant ~o th. d••ignated i ••u•• aqainllt TSF.

Qaorge Horvath, Jr. aorVQIiI a.. Low Power Coordin~t.or

for NMTV, although he i8 an ••ployoe of TUN. H. 0180
tuno~ionll ... Low Power Coordinator for TBN. Nr. Horvath
reoeiv.. no rmuunQration trom N'M"rV. II. provides
cUbotanti~l engineering support .ervices to NKTV. Hi.
~.po.i~ion reflects t.hat. he has knowledq. ottacts whiub
o.re relevant. to the deeiqnata:<1 i ••uee Again::,'" reF.

Warren Benton Millax' ';'1:5 Vlce President tor
Bngin.ering :Cor 'l'Bl'f. TBN' B enq1neerinq c1epartment
providtttlo vlrtu'ally all or NMT'V'8 eng1neer1Il9 aupport
tttl.l:·V .Lee». Mr. Miller rece1ve. no compensation trom NMTV,
~lthouqh he personally prov1des sub.tantia! enq1nearing
servic•• tor NMTV. His deposition reflects that he haa
knowleaqe or tacts WhiCh are relevant to tbe d••ignated
issues aqainst TBF.

Terrenoe K. Hickey is an officer of NMTV and has
been a s1qnatory to various NMTV bank accounts. He is a
signatory to an Aqreement between NM'1'V and TBN reqarcHnq
payment of a $4,030,442 Note from HMTV to TBN.



I 202-785-0934 COHEN~. EERFIELD PC

HonurAble Joseph Chachkln
November 16, 1993
paqa Pour

296 P05 NOU 16 '93 13:'37

His deposition refleots that he has knowledqe of facts
which are relevant to the designated issues against TBl

Very truly yours,

'-~,-Q. ~-~
\. ~-.

Lewis I. CohAn

cc: Howard A. Topel, ~.q. (via tax and mail)
Colby M. May, ~Mq. (vi~ tax and mail)
Jam•• ShoO~t !.Aq. (via hand delivery)
n~vld E. Honiq, Z.q. (via fax and mail)
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LAW OFFICES

MULLIN, RHYNE, EMMONS AND TOPEL
PROFBSSIONAL CORPORATION

1000 CONNECTICUT AVENUE - SUITE 1500

WASHINGTON, D. C. 20036-15383

(202) 6159-4700 TELECOPIER (202) 872-0604

EUGENE 1". MULUN

SIDNEY WHITE RHYNE

NATHANIEL F. EMMONS

ROBERT Eo LEVINE

HONARD A. TOPEL

MARK N. LIPP·

CHRISTOPHER A. HOLT

ANDREW H. WEISSMAN'

oJ. PARKER CONNOR

0,. COUNSEL

.MD RONLY

'NY RONLY

November 12, 1993

HAND-DELIVERED

Hon. Joseph Chachkin
Administrative Law Judge
Federal Communications commission
2000 L street, N.W. -- Room 246
Washington, D.C. 20554

Re: MM Docket No. 93-75
Miami, Florida

Dear Judge Chachkin:

Enclosed herewith is a set of the written direct case
hearing exhibits being exchanged in the above-referenced
proceeding by Trinity Broadcasting of Florida, Inc. (tlTBFtI),
Trinity Christian Center of Santa Ana, Inc. d/b/a Trinity
Broadcasting Network (tlTBNII), and Na.tional Minority Television,
Inc. ("NMTV"). These exhibits are also being delivered today to
counsel for all parties.

In addition to these written exhibits, TBF hereby gives
notice of its intention to call the following persons (in the
following order) to testify as adverse witnesses as part of
TBF ' s direct case on the special issue involving the basic
qualifications of Glendale Broadcasting Company ("Glendale").
These persons are presently or formerly associated with Raystay
Company, whose conduct is the subject of that issue. They are
adverse witnesses because Raystay Company is controlled by
George F. Gardner, who is also the controlling principal of
Glendale.

(1) David A. Gardner

(2) Harold Etsell, Jr.

(3) LeeH. Sandifer

(4) George F. Gardner

David A. Gardner, the son of George F. Gardner, was
directly involved for Raystay Company ("Raystay") in activities



Hon. Joseph Chachkin
November 12, 1993
Page 2

concerning the LPTV construction permits and is the person who
worked with FCC counsel in preparing the LPTV extension
applications that are the subject of the designated
misrepresentation/lack of candor issue.

Harold Etsell« Jr. was a senior member of Raystay' s
management and the person who had responsibility for 'developing
a business plan for the LPTV construction permits. Certain of
the critical representations made by Raystay in the LPTV
extension applications relate to his activities.

Lee H. Sandifer, Raystay's Vice President and Chief
Financial Officer, was directly involved in negotiations with
other parties for the sale of Raystay's LPTV authorizations, and
in negotiations with Greyhound Financial Corporation that
resulted in lender-imposed restrictions on Raystay's ability to
construct LPTV stations. Mr. Sandifer also reviewed the
representations made in Raystay's LPTV extension applications
before they were first filed.

George F. Gardner, the President and controlling owner of
both Raystay and Glendale, oversaw all of Raystay' s LPTV
activities, expressly authorized and/or directly participated in
efforts to sell the LPTV authorizatiQns, and personally reviewed
and signed the LPTV extension applications that allegedly
contained misrepresentations and/or lack candor.

The enclosed written exhibits are organized as follows:

Prefix. The prefix used for all exhibits is "TBP."

GroUPing. The exhibits are grouped by issue. Volum•• I-A
through I-B , consisting of 'lSI' Bzhibit. 1-36, relate to the
standard comparative issue (including renewal expectancy).
Volume. II-A through II-I', consisting of 'lSI' Exhibit. 101-116,
relate to the basic qualifications issues involving TBF, TBN,
and NMTV. Volume. III-A through III-D, consisting of TSJ'
Exhibits 201-260, relate to the basic qualifications issue
involving Glendale.

Numbering/L.ttering. Exhibits are numbered sequentially,
except that numbers 37-100 and 117-200 are reserved and
presently unused. Attachments to exhibits are lettered
sequentially within each exhibit starting with the letter "A."
Exhibits are marked with white number tabs, while attachments
are marked with yellow letter tabs.



Hon. Joseph Chachkin
November 12, 1993
Page 3

IndeziM. Each volume of exhibits contains an index of the
exhibits in that volume. In addition, a master index of all
exhibits is enclosed with this letter.

'lBP bhibit 31 (Declaration of Michael S. Everett Re:
Videotape Testimony, plus attachments) is the "Extraordinary
Showing" exchanged by TBF on, August 10, 1993, and rejected by
the Presiding JUdge at the prehearing conference on August 12,
1993 (Tr. 132). It is exchanged again here in exhibit form so
that it may be identified and go forward with the record in that
form. TBF will furnish copies to the court reporter, but will
not re-offer these materials into evidence or ask the Presiding
Judge to reconsider his prior ruling.

As a final matter, HI' bhibit 35 (Testimony of Christopher
A. Holt) presents data compiled from certain program logs of
WHFT-TV. Copies of the logs used are submitted as Tabs D-H of
'lBP bhibit 32 (Testimony of Michael S. Everett).

Respectfully SUbmitted,

~~,~
Nathaniel F. Emmons

NFE/jt
Enclosures

cc: James Shook, Esq.
Lewis I. Cohen, Esq.
David A. Honig, Esq.



CERTIFICATE OF SERVICE

I, Nathaniel F. Emmons of the law firm of MUllin, Rhyne,

Emmons and Topel, P.C., hereby certify that on this 19th day of

November, 1993, copies of the foregoing "Opposition to Requested

Ruling Re Order of witnesses" were hand-delivered to the

following:

The Honorable Joseph Chachkin
Administrative Law Judge
Federal Communications commission
2000 L Street, N.W.--Room 226
Washington, D.C. 20554

James Shook, Esq.
Gary Schonman, Esq.
Mass Media Bureau
Federal Communications commission
2025 M Street, N.W.--Room 7212
Washington, D.C. 20554

Lewis I. Cohen, Esq.
John J. Schauble, Esq.
Cohen & Berfield
1129 20th Street, N.W.
Washington, D.C. 20036

David E. Honig, Esq.
3636 16th Street, N.W. -- #B-863
Washington, D.C. 20010

~A~~Nathanel F. Emms


